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te^ 
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?liey merelj told the jmy tliat tiiey were the yadges of tj^^^plSl Hi^sicipal Corporatiozis— Fire Department— Pe3ision,—U^ 
videnee mid not to take eonBsel's statements'' as'^eTidence'Ri^^^*^^^*^ provision reqmring tBe pension eoHunissioncrs 
^hat did not at aB meet the error m xinplr^n^ that tlie failtir^te^^^-^''^^ payment of peijsi. 



f?lisnov657 a inember of tbe &e 



c.;? 'T;^+t„v^ +^ ^^ ^*i. ^ J TrT^ja r^^ - ^^ \. .t^ '- St ^ ^^ ^^"^^ ^^ s° mjniy as to render necessarr his retirement; 

sd nofiimg to do wi^ evideiiee. It had to do with tlie failure P:t.om active ser^iee, it i. not the ii^in^y but tbe t^sclfeg inabfl. 
j^caJl-.a Witness, The mstruetioa to the jmy at the elose'of :«rity to perform the worfe that is the eontrolling factor in estit^ 
le^denee was e^r.aily inef ee^ye. It was general^ noi sp&.'-M^ lishing the right to a pension, and henee the statnte.of limita- 
^^'and vas given after the impressioii had become ^ed'-^p^tioBs would not eonnnenec to mn prior to the detenmnation: hy 
L the jurors^ minds. ';y^^^'^^^theeosimission that the condition of the disabiHty renders ^r^ 

In. my opinion it is too obTiotis for any one to attempt '^1^^'^'^^^^^^ neeessaiy or its arbitrary refusal so to detemnae. r;- 
my,.' that the mseond-aet of the prosecuting attorney "HJ:^?}:^^-^^^^ B&paxtiaeiit— Pension.— -Where a ^eman injured m 
iS'Case" was wilfal and deliberate, and T^as designed to siidS&-^^ course oi his employm^^nt nnqnestionahly became totally 
d prejudiee the defendant to sneb aa &stmt that it (^f^^^m^-^^^'^^^ ^^^^^^J^^^^ ^<^ ^ ^P^^^^^^^ P^^<>^^^ 
^"^ mred hr any admbnition the eoiirt might have ^lyalKt J?^^ i^the^Biio^ of his Srst applieation for the pension bene^ 
.d the defendant is therefore entitled to a ne-w txiai ■ 
^oT^fhe ioregomg reasons^ I vrox^d reverse the iudgmen!^^^:^^^^^^ 

SJ ^ J., ecn^nxred. ^ ^-. ^J^^TRAX. from a jnd^ent of the Si^i^erior Court of 1.6s 

'''"'^" ' ' ' " ' '■ ""'tT^^^ezfes County, LesHe B. Stilly Jndge. ReTersed. - 



oners' re* 



"^^ft?- jeetjon of sneh application was unsupported by the e'^identisxy 



j^^Froeeedk^ in ntandamns to ecmpel eity pertmoii eonmiis- 
^ ^^- Jift^^ners to order a Hremaii^s retireineiit; on a peasioiL^ Judg- 
^^ ^^-^/.^-^^p^ppg^^ for defendants re-7ersed* ' ; ' ;.;... . ■■ :'■ - ^ ^' 






'#^l®^Simeth Sperry for Appellant. 




i^^;i^ A. Kb. 20603. In Bank. Sept. 29, 194SJ 
SE2B. W. T-n!.A.' 

'^^FFJ- ^^^' ^OKG BEACH et al., Eespondents, 

Bsto^pel — Parties ■ AMected ~ 
- statements of sity pension eommiss: 



■ ,,.^';g^^ggBespoiidei4ta 

'le ^57rit of Biaadate 

Pension Comniis- 

city ox LoBg Beada, to order Ms retirement 

pursuant to seetion 187(2) of the eity charter*. 

the ■ 
sub-: 

_ _ department 01 th£i : 

5?^^!*^ of Long Beaeh on September 1, 1929, and was assigned 
Sq'2 10 GaLJnr- 650: 19 Am.Jiir. 32G* "S^i^ <^^tr as a nremaa. On Febniary.g, 19.S7. in the cotLTse g^ 

iK, Dtg. Bexereuces; [1] EstoDpel^ | ^j [2^ 3i I^unieinsl Ci^©^ employment, he. was Dreeipnated- in a sitting position from 

iiozLs, §324(5). ^ ' * - ..■iifft^ " — ■ 

?r^^^ [S] £se IS OsLJur. SSt* 

« ■■; 




^■^ 
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SB "Syha v. Bcabb of FchiCE etc. Comme^ [33 0.2d : Bept iBlB] 



Hyba t?, BoAiiD OF Police E5^G. Cdii^kEs. 
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a c-ollapjsiiig stepladder^ sBstaimng i^vjnries to Ms spine ^^ 
left Mp whielL aes^itated his abisence from bis duties as 
fireman. On November 30, 193T, he nled an applicatioxt ^dh. 
tne Industrial Accident Conmiission for an ai?ard based 
on total permanent disability. On March 4, 1942, lie was 
granted workmen's eompensaticn benefits and lifelong medi- 
eal care Ijssed on XOO per cent permanent disability* On De- 



\ gronnd thai tlie plsiBtiix^ having secepted ■the^ h^iie-nts- ox t^e 
i Workmen ^3 Gompensation Aet, ^as not entitied to a pension 
f mider the provisions of the city eharter. ; On th.kt appeal it 
; was held that neither the allegations of the petition nor the 
A finding and order of the Industrial AeMdent ICommission 
% showed that th.^ disability was permanent so as 'to necessitate 
retireirtsjnt prior to February, 1940. On the knthdri Ly of Larson 
cember 30, 1941, snd again on April 11, 1942, he applied J v. Board of Police S Fire Pension Oomim$sioner^ (1945) ^ 71 
to the defendants for a pension, bnt the applications were -I OalApp.Sd 60 [162 P.2d 33] (see also Johnson W. Board of 
denied. He ^ed the petition for the writ of mandate in the ^PdHce eio. Pen, Commrs, (1946)^ 74 CaI,App.2d 919 [170 
superior court on August 26, 1942. ^ p,2d 48], it was eonclnded that hj accepting benefits tinder 

Section 187 (1) of the charter of the city of Long Beach ,;:| the Workmen's Compensation Act the plaintifc;did not waiye 
in e^eet during the* -period here inTolyed created the Board J i-jg right to a pension. {Tyra v. Board of PoUced^ ^-^re Pension 
of Police and Fire Pension Commissioners to administer th& ^Commissioners, 71 CaLApp.2d 50 [162 PM 35];.) | 
pension proTisions of that section. Snbdmsion (S) proTided ^-, q^-^^ plaintii^ then filed an amended and: snppymental com- 
that whencYsr a member of the police or fire department :v|J plaint. The defendants answered. At the trial there was 
should heeome so physically disabled by reason of bodily .'^testimony of the plain ti^ and of several phy^eians^ some of 
injuries received in the discharge of duties '''as to reader, j^-^ixom were produced by the city of Long |Beaeh,| that at first 
necessary Ms retirement xrom active service, the commission t^iiis disability was temporary and he wonld be able to resnine 



to oe perma- 
hy^ the exty 



shall order and direct that snek person be retired from further /"y^i^^ duties; that the disability was not determined 

service'' and be paid from the pension fuB<Lin monthly in-.^^'nent until an operation on Ms spine, suggested 

stallinents an amount eqnal to one-half of his salary. It was.^g^and performed in October, 1939, faiiedi of : its' purpose to 

also provided that no person shonXd be retired imless thereJ^^g^-^Q^^e greater mobility; that before th^ op^^ration he was 

_had been filed with the commission, prior 'to the granting oii^Q^iQ to move about to a limited extent; put thai as a result 

/^ '^e peiisicn, certificates of disability from three regularly^ of the operation be was loneonseiOTis fromi a jcondition of 

■ \^ -censed practicing physicians of the eity, inclnding the p0iiee;^f complete paralysis xcr a period of 28 ds^s smil.i:hat he was 

if surgeon, a physician selected hy the commission, and a physi^^^t advised imtii about February 1, 194)0, by his attending 

eian selected by the person applyiiig for. the pension. ^ :^'^--^1^J"g!i3'sicians that he woBld never be able to walk a^ain. The 

Seetio: 

'"■ '■'... seeti) 

men^s Compeiisation A 

pension shoTiId be deemed ._.^_^^_ ^^ 

that act; hut that if the SnpTeme GoTurt of the state shon]4,|^years liad elapsed tke proeeedHig was banned tj ihe provifnons 
decide that the provisions of the eompe^stion act eonld i^^^^^^f" subsection 1 of section S38 of the GodJ ofiCivil Proeednre. . 
be waived, then t:h^ payments ' nnder the pension provisions':^ j^ .g ^|,g ^isinti^'s contention li^at ibh sviddnee does not 
should be credited on the amonntis allowed nndcr the vV ork-ggr^pp^^ the 'finding and concrasion. The plainti^'s appiica- 
men's Ccmpensation Act. _ ^ ^^ ^^^^jjtion of November 30, 1937, to the Indiis^ai Accident Com-, 

^is is the second appeal in this proceeding. The fi^^i^inission sought workmen's eomt)ensatioii bsneSts on the basis 




active 



Let and that a person applying xor'aj^^g^i^ig^ ^s to render necessary big retirement rrcia 

ned to have waived the benefits under- jg-glj^viee in the fire department, and that since: more than three : 



a^Tieal was : 



sTista: 



'n^' tS 



the 



■oni a o^dgment oi dismissal entered on an orde3^g| ^^^i Bermanent disability. It is mk contended hj the 

e defendants' objection to the ii^trodnetion of^p^£^3^^^^5 li,^ there was anj? determidatioii ijiat the d5:^a- 

evidenee on the ground that the petition showed that the^^^^^-^ „gg x^tal s.iid permanent until the ^ward bf the Indns- 

■.n^^^^A ^o..«;e w^s barred by the provisions of section ^BS^^trhl Aeefdent Commission dated Marchj: 2, 1 1042. The trial 

1, of the Code of Civil Procedure; also os the^^-^^iourt was aDparently of the Gpinion that the application of 



sXieged cause 

STibdi vision 
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TrSA ^, BoiBD OF PottlCE ETC. COMMBS. 



the plamti^ for eosi^ensation bciia:ats allGgizig total perms- } 
nent disability crested a coirSiet m the evidence and that those ■ 
allegatioiis- ia the eompciisation mattex T^crc binding and , 1 f 
aoncliiKive on the plainti^ in the pension matter. On the 1 = 
othor handj the plainti^'s possible limited capacity to perform ■- ^£ 
certain dnties m the Sre departmeat indicated an absence T 
of necessity for his retirement Srom ail ' servxee. The city, -i 
charter, In section 187 (3), vested discretion in ihe defendants ' i' 
and the eity to ret^ m or restore to omploymeiit a member [ t'. 
having oniy pBrual disability even though he had been granted ,.,l- 
a pension. The ■ plainti^ was aot remoTed from employment ^ 
for disability pursuant to eivil service relations, but was^'fS- 
retained as on sick leave. It is unnecessary to determine ■ .^J- 
vfhether the trial eourt erred m r&eeiTiiig the evidence of they P.; 
inconsistent ailegations in the collateral matter either as sn ^" 
admission against interest or for impeaehmeDit purposes be-,_ ,>jfe- 
eause of our, determination in respect to other CDStentionsJ^^ 
^rt^^tojbe^egnsidered, 
^" '- fi 1 Xu his. ameu^ 



ifiSP^ ; Sept.l04S] 



Tyba. v. Boaed of Police etc. 
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They may- ■ 
as a bar to 
'ie dbctrine of equi- 



[1] In his ameuded^aniisnpplemental petition the plamtii^l^? 
.^v pleaded the elements of estoppel on the part of the defendants J'iM'" 
I . to interpose the bar of the statute of limitations. Altbong'b i^^. 
;,;-^m^^ denied hj the .answer, it is now' conceded' that, the de*'!^^.' 
|v/ "ants ai:d the attorneys representing them advised thej^> 
f ^^^ ,^ti^ that so long as be was receiving: , workmen's eoi%^:|^r 
y sensation besefe tie was^not. siititled.,ta a^peBsion. .. He ws^& 
[.: advised that, he could not iiave boihj and that, benefts und^P^i^S 



'and advice of the defendants and their attorneys. 
not therefore aovf properly interpose the defense 
the plainti^'s delayed course of actios. 

table estoppel declared and applied m such cases as Farrell 
¥. County of Placer, 23 Cal.2d 624 [145 P.2d 570,jl53 A.Ii.K 
323] (cases eited at p. 628), and Benner 7, IndiLsirial Acq. 
Com., 26 Cal.2d 346 [159 P.2d 24] (cases cited lat p. 349), 

' is applicable under the eircTLmstances ^^fij^^^sen^d^^^^^^.-^—- ' 

^^[Sj^^M^eov^T^^^P^^^^^^^^^^^^^^^^ :^ shonld 

not be construed as necessarily faing any par^cnlar point of 
time or event when the operation of the statute of limitations 
would commence in eases where xhe eomimssidn*s determina- 
tion of libe ejects ox the injory vras essential tO;thS ^e^on of 
the right- The duty of the defendantis toigraii't pe pension^ 
may not aiv^ays, attach automatically uport the, happening of 
an accident as where ^b right to a widow's pennon accrues 
upon the death of the employee {Bryden v I Board of Pension 
Commissiomrs, 6 Cal.2d 575 [59 F Jd 100; I>iUon v. Board 
of Pension Commissioners, 18 CaL2d 427 ;[I16 TiSd 37, 136 
A.L.E. 800]). Here something more than the hajppening of 
the injnry vras intei^ded by a provision requiring the eoimnis- 
sion to order payment of pension whenever a meniber !of the 
department should become so physically or^ mentally disabled 
as aresislt'of ^the^ixOTiry^as'to- render ■necess^^^.^hisi-retlreineiit: 
from ae^ve service* As said m Brooks v. Pensmn Board, 30 



the compensation act were ''m lien of a^ m place of : tfei|^} Cal.Ai5ih2a lia' 123 [35 P.2a;^WT;, it is&t-the illness or 

injury but the resulting inability to pencrm the wor^ that is 
the contrGlIing factor in establishing the right to a pension. 



bene^ts. provided in section 187' of the,. Charter.''.'. This'posieS^P' 
tionof the defendants amounted to' a^'departsaentai'^ nile 'oiS^%i 



action.- at least until ^Jh.^ decision m the esses of Tm 



ofrFohce etc, Oommrs, and LarsoTi v. Board of PoUce eici^^^ 
CoTfhmrs., supra,- In the latter decision (71 Cal.App.2d st|^^; 
a37.it vv^as Viomxea-Qiit that there 'was. no such provisicG. in thejSfe 



ji^t- was th.^ right 
reached. It eould 



charter, ^s^ provision of section 186 being that the .aceeptane^^^ 
o;f the pension benents under lihe charter would be deemed S^f^'^'i 
^sd-£r of beneSts nader the provisiozis of tJic.eompensatioii:i^=; : 
act. Responsive to these decisions "che defendants oidi not rhi§^' - 
cliide xk^ defense of .waiver in 'their answer to the aiBende^''v^^" ,■ 
snd supplemental petition. But ths failure oi the dcf andantS'-J^? ; 
210W to insist upon waiver on the part of iheplainti^ doefl;;?^-' 
not absolve them from the eseet of their conduct as a rule of S^^ 
th^ department hj which the plaintiii was persuaded not ^:^^^ 
.^^'^'^J ^or a per^sion until' some time in 1S41. Th^ delay :"'"=S|' 
^eharged to the plaintilr was induced by the erroneous r^ositioB :'f® 



'ym v,^ 'Boi^d^^^j^ r^^^ ^^^j ^f f^^ defendant did ^Qt attach 
7 Pow>^ ^iiK^^m^y created -mii^ that further. point of time was 

^ot be ^ed without a determination of the results of the 

he eon'5ition ox the employee andi .the necessity ior 






'& 



the retirement. These matters were left to, the; determination 
of the commission which had the power and |duiy'';tc| direct the 
p2,YniBiit ot the pension. There was no i charter provisioii 
limiting the time with relation to any speei'Bed event within 
which a meKiber of the department mtist m^he; Ms request to 
the commissiGn. The required eertineates di6^- no): have the 
e^eet of commencing any limitation period. They v^ere merely 
the necessary evidentiary j\iStiScation for ajction by the com- 
mission, (Bolt v. Board of Police etc. Oor/mir^:,'M €aI.App. 
2g 714, 719 [196 P.2d 94] ; Metcalf v. McAdop, PoH^ Comrn'r, 
4S Mse. 420 [95 IM.Y.S, 511] .) : ; 
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Tyua ^. BoAiiD OF Police ei-o, Co^mss. [32C.2d'f^( 






c 



f^^ 

.^s;^^ 



'.^M 



t;^^*?^^ 



The defendants' reliance on Dillon r. Board of Pension 
Commissioners, supra (18 Oal.2a 427) is unaYailing because of 
tlie di^erenee m tiie factual situation and the charter provi- 
sions. The statement in the Dillon case that the action to 
determine the esistenee of the right necessarily precedes any 
right to recover pension installments, does not foreclose a 
determination that the right has not come into ezistenee until 
the commission has concluded that the condition' of disabiiil^' 
renders retirement necessary or has arbitrarily refused to So" 
SO- No other eonelnsion is tezkable in Tiew of the policy of 
liber^ construction aid , applieation of pension ' provisional 
(I)iUardj,Gity of Los Angeles, 20 Cal.2d 599, 602 [127 R2^ 
917] TG^^^^ CUy'of SgM^ I)iego, 2i5 Cai.2d BSO^Si ^{15^ 
P.2d ,737} f Bierhes Y.Ciiy of Los Angeles/ 2o Cal.2d\938il 
942 [156 P.2a 741] ; England riCity, of Long ^ei(3A/27 MS^ 
2d 343, 346:7 [163 P.2d S65] ■ Larson vl Board of Police efi^ 
Gdrnmr^/$u^,7^ CaLipp.2d at p, 63.) '/^S''''' '"'■ '^yP^y-^:^^B^0^M 

[3 J : Since M^aestionably the ' plaintiif became "totally^ ^i^^ 
capacitated at some poiut of time subsequent to the bperation^i 
performed dnring; the iat of 1939, it "inust be :con-!^ 

eluded that the defendants' rejection' of the nrst pension ap- 
plication of the plainti^ made in 1941 was- nnsupported by 
the eyidentiary facts. " ■. 

The judgment is reTersed. ■ ■ ■ ' 'y. 

Gibson J C. J., KdmcSds, J., Carter, J,, Traynor, J„ Sehansr, 
J.y and Spenee^ J., eoneurred, ■ ■ ' ■ '■ - ^'■ 



^ 



in 



.^^^^ 






-'-'^^^^^s 

C:^^^^^^ 



^^^ 3 




NviJ'»r#'!'it*r,i5 >S: 
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i*ag* 1941.] Adams v. Cii>iFGENii Mct. B, ^ L. Ass2^. 487 



iS%^ AI>AMS et al., Appelfeixt^ y: ^ MU^ 

*^T0AIj 3XJILDINO AKD I/OAH ASSOCIATION {a 
^|: Corporation) et al.j BespoiiSeiits. .' -,. ■■\.:, ."'. ,,-_. 

JOW j/BYIi. st alV Appellants,: t, CALIFOBMA' MU- 
IT^AL BTHLS^OKG AM> LOAN ASSOCIATION (a 

y^^M^mx^ — Laeli^ -~ Waiver aad Estoppel: liHiitataoli of A^ 
^Jij^^iifer^^^i^^ L^A ^^I^^S^'^A pex^n laaj? be estopped by 
:|llS^coiidTi0fc to rely -apoit tfie daj^^es of laelies aiidiSe bsar 

"■■^pffiHe statute ol Hinitatiaiis^ as i?liere the delay m eoxoia^e- 
'v|n^sB[ aeftion is induced- by /liisv^olifeit* :'-r^^'::y^'^i^^Al v.- -^^\■'^^: 

^JI^S^ *" Xiaches ~ Waiter and Estoppel: itiig?feMo2t of Actions 
'^S§^^iiyer and Sstopp^—ApplicaUoa of SuSes to BtdlSnig azid 
. jj^a ppmmissloner, — A limiding^. and losa eonnmssioHer , i& 
,J^^tpppe3 to xdy_ on tlie defenses of laches and limitsfipn of 

/T tioM, mbar of as action }>j shni^ehdl^exs m a building sn3 

\ jiyLSSoemuoiL where lie soniijinslly representeS tliat' the 

'jSeeisioii in a pending action waxild be determiEiatiTe of tne 

'-i%iisrm sii persGBs sinolarly^sitnatei enS wiiere" suits were 

'■i^v earlier ■zzLstitiited. in reHsice .upou sTteIi"re|>resenStioi:s^'-V-' , 

:siits'^Te' aetioB by slisxelibld^s in s2i insolTeiit bidl^ii^ and 
fiS^ assoeia^ioH to establish tzieHght io':s!iare ratably, m the 
.as^tSj-: as;y sTp^rd of ^-oimsel fees slio^d be pMd out 6£ tliat 
l^^on pi , the fiinds reecrered .by tlipse for^ "?p"1ios6 benef t ths 

"^S<Ka:.ii3rG'iig^t. . 5Ha:r$as^Bablei^sssof tlie'a^ardis'for tilis 
^■3etarzajsati0^ of t^ba trml Qourt. -^ ' ... ^. .../;, .,. ...,'■; .,..,., 

4?^^A£/&om i ^mgnfeiit'of'^to Superior; -Gdi^^ c| Santa. 
i|^|tJb^ty-' ' Warren T* Tryon. InSge Presidiig. ^ "^^ 



\4^ed'%5tli' direetiors. 



Ee- 



Sbusoiidated actions to estEfelish tiis rights of mutual sliare- 
,i:45erg and holders of * 'thrift accounts" in an insolyent 
./4J?^^ ^^d loan asscciation to share equally on liqtiidation 

Estoppel to rely on statute of Ibniiatsons^ notej 130 A. L, E, 
3eej;aIso, 15 Od. Jt3r* 675; 34:" Aizi. Jur, 823. 

eE. Dig. Eefereuces: 1^ 2. Somt^, § 4Sj Liimtation of Actions 



V. , ■ 



■ j ■ ■ * 

48S A&A3CS t?. C^iKUiNiA Mu7. B.i& L. Asssf. [IS c| (2d) 

With other creditors in the assets. Jn^gm.ent for def eidaiits^ 

reversed: Iriti; d&eetions, . i |- , 

L H. sSH^Ib^, Harold a Hol^ fc, and Breedj Bii2> 
p€e & SobiBsi^ Appsilaivfcs, I . ' ^ 

B. T. JesHtiS) Walter Oarringtoii and Patriek J. K^aras 

for Bespoiia^l^^O" - .„: :.:'\ ■ ■ -> . i„ :\ :'^ ,;. \; % 



GI3gON> 0: 3t-^riiese,eoiisolidated aetidBs, like the 34rtin 
^^5^^^S^^§?^slionw^^ 
fi^a & are>ntitlpd to 



;|eete i^lSg^^^p^ tlMr case 

tion^ ^e; mijst,. ior ; the reasons ^ s:^ted [m- jthe ' Martin casi?. re- 
^ yeTse iMf l-fedgs^eint ii^om which this appeal is t^en. ]_ - 
, : £1^ 3]: ; =;^l^g;gqgQH5 ^Igre i55Glyied.^r;e ,.n<}t-,b^3^re4. by, l4eh^s 
or the riimmiglof :the statnts^of ^lim There fs torteon- 



tradieted eyideiice in the reeoxd that the pSca of the def end- 
^M Bufldisa: aii Lo^n Commissioner iebiitiniio-asir indic^ated 
and represented,;; rerbally and in -v^ritiiig, Ithat flie" decision in 
the MaroK, ease, whieh was 5rst itLstitiite<i and ib wliich ; pur- 



he"deterEmiatiTe..ofrtie rights o£ all persons or 'groups ^simi- 
>: iBorly si-GUat^d> aiid.that it was in reliance on sueh represfexLta- 
^ tions th^t- these^ suits were not earlier insldtuted. . Ttedxigh- 
out thai, litigatlon^/^^as the .eomnnseidn-err. paid HqTsidating 
dividendB.tp investin^t ee^iSeate holders^ l^ie would set aside 
a. proporSoiiat^^ amoiint to be 'psi^ to ] all ' "sharehoM-srs ' ^ 
should tier he classed m^tiiat litig^ioii as| creditors entitled 
to parity Y/ith inrestinenteemSeate: holders. Under' all of 
the cirenmstanees. the eoimmssloner is ; estopped to r;^iead 
laches or the statute of Ilimtati<5ns, \ It jis "^eR settled tijst a 
person by his eonduet may be estopped toireiy "opon thes^ de- 




f^ij: 
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Ig Aug, 1941.] Ai>AMs v. GALwOBmA Mut. B. & L. Assn. 439 

^; . [IS C. {2d) 4871 

^. fenses. (I^^^p^? 7, Ea^^P. 213 Cal. 505, 509 [24 Pae. (2d) 

i^;'' 161] ; Catidoga Kat, Bmik v. Calistoga Vineyard Go.^ T Cal* 

^: App. (2d) 65, 72 [46 Pae. (2d) 246] : 16 Cal. Jiir. 575^ 130 

^l"^ A. L, B, 8.) Wiiere the delay in 'eommeneing action is m- 

.^^ dneed by the eonduet of the defendant it cannot be availed ox 

1^ by him as a defease. (Bapp v, ^ap^, supra; MUe$ v.-Smh 

^;, o/ AmsHca K. r. s& g. ^sm, 17 CaL App. (2d) 339, 3S8 [62 

^^ Pae. (2d) 177].) Tli^se principles liave been applied to hold 

^^■' ^ defendant estopped to plead tlie statute where, te^^repre-, 

T^p^ seated that ho wotdd be boiind by the outcome of a pending 

^i suit. (Missouri, S. S T.Sy. Cg:y\ Pratt, 7B KaiL^Q'lS5 

^^; . Pae. 141]; Daniel v, Sdgecor/tbe County, 74 ^^ 0. 4?4> 130,,, 

^fe- A. L: ,S; S^ 60.yXPlainti:^s^ aetioBs 'here^ were seasonably f:^^^ 

^^^, -gtituted upon diBCovery of the eomniissioa-er's ehange 6£ atrt£.^;: 
tiide -as regards" the effect of the Martin Ktigatioii npoB the' 
rights of other investors in the aissoeiation. . ', '^'''"Z^'^'^^^- 

^^^^^ . ,1,. [Sj , Inasninch as these are representative . actions, ' bsrb'ugh 1 1- 

f^0^ -on b^haH of named, pkiiitifis arid others siiGilarly'sitSated 

-^^|: b^it not ^represented in, eor responding litigation, any^'a ward 

1^? of coimsei f ees should be paid out of that portion of the^tarid 

'^i'-... 3'eeoyered hy those for whose benefit these actions v/ere 
'^'" "'^ brought. (H re Pacific Coast Bldg.-^Loa% Assn., 15 CaL (2d} 

'^,,_... 155, 157 [99 Pae, (2d) 261].) The reasonableness of any 

yf^^- sueh award of eouBsel fees is for 'U^e determijiation of the 

.^V- trial court, v^hen .the- eauses are remandedj iis they must be, 

^' fer-further'proeesdixigs in conformity with the views and eon- 

^: eltisions expressed in €h.% Martin deeision. ^ 

§1 The judgment is reversed ynm direetions to the trial eonrt 

^^f -to proceed as herein indieated. ' " - ; . ' 

^g Shenk, j,, Edmonds^ J., Garter, J., and Traynorj ■ J,, con- 

^;>„ curred.^ ^ ■ ■ 

g X eon<i^ir in ih^ jiidginent. Ciirtis, J. 



fS?^ 



H\\^^ 






4--)s*'^!-wehffj4iiWjr.:^iBfitaK^aK±L 
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SAHUEL 6 CHIA 
1901 VALLEJO ST, 
SAN FRANCISCO 



« 



xo4-022772f 3 Lsasgoin? 



CA 9<*123 



M£r AMOUNT 

39,686.^ 



MYLAN LABS INC 



} SeTTLEUeiTOATE ^-^ 



92 e <« 



FIDELITY BROKERAGE SERVICES INC 

PO BOX 945 

BOSTON MA 02103 



PLEASE RETUflN THIS TOP PORTION WITH SECUHmES SOLD 
OR PAYWENT IN THE AMOUNT DUE BY SETTLEMEMT DATE 



CUSTOMER NO. 



i 



BRCKEFUCENO. 

04-022772 



TYPE 

3 



Q*i=i 0S040eS?72 31 000 

i BEG. HEP. I TFUOeOATE I SETTlIiENr DATE | thANSlb. I CUSWNO 

|SBM [07-02-92 |07-10-92 N3'*37 628^0^107 



YOU SOLD 

SECURITY 
DESCRIPTION 



1,000 AT 39 7/8 
SYMBOL! HYL 



MYLAN LABS INC SHORT SALE 
/^'^CORD DATE 07/15/92 PAYABLE DTE 08/01/92 
^.^RRECTED CONFIRM 



PRINCiPAL AMOUNT : i ! 
INTEREST Hi 

COMMISSION 
STATE TAX- 

MISCELUNEOUS CW^RGES 
SEC FEE /POSTAGE ': \ '■ 



SETTLESIENT AMOUNT 



exc 
8 



39,875. OC 



lff7,2S 



E 



1.33 



39,686. 4f 



SAMUEL S CHIA 

1901 VALLEJO ST. 
SAN FRANCISCO 



CA 94123 



V„ 



FIDELITY BROKERAGE^ SERVICES, INC 

455 MARKET STREETi ! I 

STE. 100 I ! 

SAN FRANCISCO, CAli ^4105 



lELEPaONE DUMBER :s (800) 544-6565 



■trf 1 6: 



FioajTY sHOKEriAos SEHVic^ mx 
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^msi 






CUSTO^^ER NO. 






-"■'"■; ctisip- ■ " ; ! 

L5853aiQ7 I 



NET^MdatST 



HYLAN LABS INC 



DTC 

D 



SAMUEL G CHIA 
1901 VALLEJG ST 
SAN FR*NCrSCO 



CA 94123 



FIDELITY BROKERASE SERVIGESv iMC 

PO BOX 945 

BOSTON HA 02105 



•' ' ■ PLEASE RETURN THIS TOP PORTION WITH SEOl JRJTiES SOLD 
.^ -i' * .; . OR PAYMENT IN THE AMOUNT DUE BY SETTLEMENT DATE 



Vff^g:, -, -, 



to BUY 



■CUSTOMER NO. ■ KflSoi^^^^^SPfl 

"■■■ p^^ig^p;^ 



Q'^^ 0SDHD557i?S |ii3|-pHtf8:: 



TYPE 

3 



REG. HEP. 

826 



SECURITY 
DESCRIPTION 



2,375 AT 



SYMBOL; MYL 



24 3/8 



MYLAN LABS INC DUPLICATE CONFIRM 
SHORT COVER EX DIVIDEND 

OPEN ORDER CONFIRM XDIV UPDATE 12/24/92 
LIMIT ORDER ALL OR NONE 

^^REt/cirwi'ccTS ..■' ■" ■■ 



SAMUEL G CHIA 
1901 VALLEJO ST 
SAN FRANCISCO 



CA 94123 



Y ^^^""■^B:i*;-^V^' be-' J;:* 



-:i;|f l^p^;4^?^^^gj^^ '- ,;TRAfe hib: - i i cbSplSK^Pgxb^ 



PRlNJCiPAL AMOUNT ■ 

INTEREST 

COMMISSION 

STATETAX. j; : 

Pi/ltSGELLANEOUS CHARGES \ 

SEC FEE/ POSTAGE . M 



NOT AN EXECUTIOI^ 






4 



V' 



FIDELITY BROKERAGE SERVICES, INC 

455 MARKET STREET ' 

STE. 100 |; 

SAN FRANCISCO, CA '^4105 



TELEPHONE NUMBER: CfSO 



0) 544-6565 



mk 15^ 



FIDEUTY BROKERAGE SERVICES, INC. 

MEMBER NYSE/SiPC 

ACCOUNT CARRSED WITH NATIONAL HNAWCiAL SERVSCSS GORPORATSON 






■Case1:05-cv-0111i:JR 



p'/ -^ 0~sm^sM&^ 




Bi^^^ms^ Si^fBS'^m 
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COSTOMSR tSO. 



\m^-Q227im 'B Ia5a530].0?' 



HErmotMr 

39. .56 1. 72 



lYlAN LABS INC 



M .« i ^ : T^i l >fc ta* t »AM^ V - T inili nlV i f I II - ■■ m l 



SAHUEL G CHIA- 
1901 VALLEJO ST, 
SAM FRANCISCO 



CA 9^123 



FIBELITY BROKERAGE SERVICES IHC 

PO BOX 945 

BOSTON MA 02103 



mi QSd4QEa7?S 31 000 

|r=>^SF^KEFWfS-M>.-'-5TYVE| REG. REP; I Ta^DEDATE k,^CT^^J^T£t:,j TRANS ffe 

pPl^pS:^ 3 iSBH 107-02-92 te^|a^t||38 04-37 



PLEASE RETURN THIS TOP PORTION W!TH SECURI i iES SOLD 
OR PAYyENT !N THE AMOUm- CUE SY SEmEMENT DATE 



CUSTOfciER NO. 



CUSfP NO. JEXC i bsi 

628530107 8 1 



YOU SO.LD 

SECURITY 
SESCRIPTION 



1,000 AT 39 3/^ 

SYf^BQLs MYL 



HYLAM LABS IMC SHORT SALE 
/"^ORR- PRICE CANCELLED TRADE 



PRINCIPAL AMOUm^ 


39 


,750,00 


INTEREST : ! ^ 






cos^^issioN ; 1 I 




186,55 


■ STATE TAX. ^ ' 






MISCELLANEOUS CHARckEfe 






SEC FEE /POSTAGE M; 




1,33 



!■■■ 



^"^^-^f^^ %^^M'f:^i 



■SsFft^Hsrr'-MiOi 






39/561.72 



SAMUEL G CHIA 
i-9Sl VALLEJO ST 
SAM FRANCISCO 



CA 94123 



^. 



FIDELITY BR0KERA.f5Ei< SERVICES, IMC 

455 MARKET STREET! r 

STE. I GO 

SAN FRAHCISCOr-'CA > 94105 



^tV \^' 



TELEPHONE NUMBER:? 



ROSLITY BJ»KERAGE SERt^CES, INC. 
mBmBH H'iSEISlPC 



(800) 544-6565 



